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H a t t e r  of:  Discount Machinery & Equipment, Inc. 

File: B-231068.2 

D a t e :  January 25, 1989 

D I G E S T  

1 .  Protest based upon alleged improprieties in specifica- 
tions which are apparent from the face of the solicitation 
is untimely where not filed until after due date for initial 
proposals. 

2. Protest of agency's decision not to waive a first 
article testing requirement is denied where firm offers to 
modify an item previously accepted by the agency, and where 
unmodified item does not comply with the current 
specifications. 

DECISION 

Discount Machinery & Equipment, Inc., protests the award of 
a contract to Themac, Inc., under request for proposals 
(RFP) No. DLA400-88-R-0005, issued by the Defense Logistics 
Agency (DLA) for drill grinding machines. Discount argues 
that the specifications of the RFP prevented it from 
offering its standard product, causing the firm to unneces- 
sarily increase its price. Discount also alleges that the 
agency improperly refused to waive its first article 
approval test. 

We dismiss the protest in part and deny it in part. 

The RFP, issued November 3 ,  1987,  solicited proposals for 
56 drill grinding machines, constructed in accordance with 
military specification MIL-G-45072F, to be delivered to four 
different locations. The specification required, among 
other things, that the drill grinding machines have a 5-inch 
grinding wheel and 1/4 horsepower motor. The RFP required 
first article approval and a first article test report. 
D L A ,  however, reserved the right to waive the first article 
requirement where DLA had previously accepted identical or 
similar products from the offeror. Firms requesting waiver 
of the first article requirement were required to list prior 



c o n t r a c t s  which they  be l i eved  showed t h a t  f i r s t  a r t i c l e  
t e s t i n g  was not  necessary.  

Proposa ls  were received on December 3. Themac and Discount 
were subsequent ly  found t o  be wi th in  t h e  compet i t ive  range 
a f t e r  t h e  low o f f e r o r  withdrew from t h e  competi t ion.  I n  i t s  
proposa l ,  Discount o f f e r e d  t h e  "Darex Mfg. Co. Model M-4," 
which it claims is i t s  " s t anda rd  machine" and which has a 
6-inch g r i n d i n g  wheel and a 1/3-horsepower motor. 

The agency s ta tes  t h a t  i n  o rde r  t o  o b t a i n  a c l a r i f i c a t i o n  
of Discount ' s  o f f e r ,  t h e  agency c a l l e d  Discount t o  v e r i f y  
t h a t  i ts o f f e r  m e t  t h e  s p e c i f i c a t i o n s .  During t h e s e  
d i s c u s s i o n s ,  Discount agreed t o  modify i t s  s tandard  product  
t o  meet t h e  requirement f o r  a 5-inch g r ind ing  wheel and 1 / 4  
horsepower motor, and s t a t e d  t h a t  i t s  o f f e r  would meet t h e  
s p e c i f i c a t i o n .  The agency then  requested b e s t  and f i n a l  
o f f e r s  from both  Discount and Themac. 

Based on a n  e a r l i e r  recommendation by t h e  agency 's  Direc- 
t o r a t e  of Q u a l i t y  Assurance, t h e  agency waived t h e  f i r s t  
a r t i c l e  requirement f o r  Themac bu t  d id  not  w a i v e  t h e  
requirement f o r  Discount. The agency concluded, with 
r e s p e c t  t o  Discount,  t h a t  t h e  i t e m  Discount p rev ious ly  
fu rn i shed  under a re ferenced  purchase o rde r  were not i n  
compliance with t h e  c u r r e n t  s p e c i f i c a t i o n .  The p r i c e  
submit ted by Themac, without  f i r s t  a r t i c l e  t e s t i n g ,  was 
lower than  Discount ' s  p r i c e ,  which included t h e  f i r s t  
a r t i c l e  t e s t i n g .  Consequently,  DLA awarded t h e  c o n t r a c t  t o  
Themac on October 1 4 ,  1988. This  p r o t e s t  followed. 

Discount f i r s t  argues t h a t  t h e  RFP s p e c i f i c a t i o n  r e q u i r i n g  
p r o s p e c t i v e  c o n t r a c t o r s  t o  provide  a machine with 1/4-horse 
power and a 5-inch wheel " forced"  it t o  modify a s tandard  
machine, caus ing  it t o  increase i ts  p r i ce .  Discount 
asser ts  f u r t h e r  t h a t  i ts unmodified s t anda rd  machine should 
have been a c c e p t a b l e  under proper  s p e c i f i c a t i o n s  because it 
g e n e r a l l y  exceeds t h e  government 's  needs. 

T h i s  con ten t ion  concerns a l l e g e d  i m p r o p r i e t i e s  i n  t h e  RFP's 
s p e c i f i c a t i o n s  which were apparent  from t h e  f ace  of t h e  RFP; 
accord ing ly ,  t o  be cons idered  t ime ly ,  any p r o t e s t  on t h i s  
ground had t o  be f i l e d  be fo re  t h e  due d a t e  f o r  i n i t i a l  
p roposa ls .  4 C . F . R .  5 2 1 . 2 ( a )  ( 1  1 (1988);  Eastern Techno- 
l o q i e s ,  I n c . ,  8-232198, Aug.  2 4 ,  1988, 88-2 CPD 11 177. 
Since  t h i s  p r o t e s t  ground w a s  n o t  f i l e d  u n t i l  a f t e r  award 
w a s  made, w6 d i smis s  it as c l e a r l y  untimely.  

N e x t ,  Discount a l l e g e s  t h a t  D L A ' s  d e c i s i o n  no t  t o  waive 
f i r s t  a r t i c l e  t es t s  f o r  i ts product  is no t  j u s t i f i e d  
because DLA awarded t h e  f i r m  a previous  c o n t r a c t  f o r  i t s  
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a l l e g e d l y  a c c e p t a b l e  s t a n d a r d  machine. W e  f i n d  t h i s  
argument t o  be without  merit. 

A c o n t r a c t i n g  agency ' s  r e s p o n s i b i l i t y  f o r  de te rmining  i t s  
actual needs i n c l u d e s  de te rmining  t h e  t y p e  and amount of 
t e s t i n g  necessa ry  t o  assure product  compliance with t h e  
s p e c i f i c a t i o n s .  Kinross  Manufacturing Corp.,  B-229974, 
Mar. 9, 1988, 88-1 CPD 245. The de te rmina t ion  of whether 
a n  o f f e r o r  q u a l i f i e s  f o r  waiver  of f i r s t  a r t i c l e  t e s t i n g  is 
wi th in  t h e  d i s c r e t i o n  of t h e  c o n t r a c t i n g  agency, and an 
agency ' s  d e t e r m i n a t i o n  t o  wa ive  o r  no t  t o  w a i v e  f i r s t  
a r t i c l e  t e s t i n g  f o r  a p a r t i c u l a r  o f f e r o r  is  s u b j e c t  t o  
q u e s t i o n  on ly  where it is shown t o  be unreasonable .  Power 

T r o l ,  I n c . ,  B-227954, O c t .  5, 1987, 87-2 CPD 71 335. Here, 
t h e  agency s t a t e s ,  and t h e  record shows, t h a t  t h e  c o n t r a c t  
pursuant  t o  t h e  purchase o r d e r  t h a t  Discount l i s t e d  i n  i t s  
o f f e r  as e n t i t l i n g  t h e  f i rm  t o  wa ive r  of f i r s t  a r t i c l e  was 
f o r  i ts unmodified s t a n d a r d  p roduc t ,  which does no t  comply 
w i t h  t h e  c u r r e n t  s p e c i f i c a t i o n .  Accordingly,  we t h i n k  t h a t  
t h e  agency ' s  r e f u s a l  t o  waive f i r s t  a r t i c l e  f o r  Discount  was 
reasonable .  

The p r o t e s t  is d ismissed  i n  p a r t  and denied i n  p a r t .  

General Counsel  
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